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Ronal d R Lagueux, Senior United States District Judge
Plaintiffs filed this amended acti on for damages under
the federal counterterroismstatutes, 18 U . S.C. § 2333 (2000)
et seq. after Yaron Ungar, a United States citizen, and his
wife, Efrat Ungar, were killed in Israel by the terrorist
group Hamas. As part of what was initially enacted as the
Antiterrorism Act of 1991 (“ATA”"),! section 2333 provides a
cause of action for any national of the United States who was
injured in his or her person, property, or business by reason
of an act of international terrorism Section 2333 also
permts the estate, survivors or heirs of any national injured
by an act of international terrorismto bring suit in any
appropriate United States district court. The anmended
conpl ai nt names the
Pal estinian Authority (“PA”), and the Pal estine Liberation
Organi zation (“PLO) as defendants (“the PA defendants”), as
wel | as Hanmas and the individual Hamas menbers responsi ble for
the Ungars’ deaths.

This matter is before the Court on the PA defendants’

! Sections 2331-2338 were originally enacted in 1990 as part of
the AntiterrorismAct of 1990, Pub.L. No. 101-519, sec. 132, 104
Stat. 2250-2253 (1990). This Public Law, however, has no currently
effective sections. Neverthel ess, these sections were subsequent!y
re-enacted as part of the Federal Courts Administration Act of 1992,
Pub. L. No. 102-572, sec. 1003(a)(1)-(5) 106 Stat. 4521-4524 (1992).
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nmotion to dism ss the anended conplaint for failure to state a
cl ai m upon which relief can be granted and, in the
alternative, for certification of an interlocutory appeal
under 28 U.S.C. § 1292(b) (2000) and a correspondi ng stay
pendi ng di sposition of the notion for certification and/or
appeal. In light of this Court’s July 24, 2001 opinion
deciding a conparable nmotion to dismss in this case, this
Court today concludes that the PA defendants’ notion to

di sm ss nust be denied. Likew se, the PA defendants’ notion
for certification of an interlocutory appeal and a stay
pendi ng di sposition of the notion and/or appeal is denied in
accordance with the broad discretion granted to United States
district courts under 28 U . S.C. § 1292(b).

| . Background

As this Court discussed in its opinion in The Estates of

Ungar _ex rel. Strachman v. The Pal estinian Authority, 153 F.

Supp. 2d 76 (D.R. 1. 2001) (“Ungar 1”), on June 9, 1996, Yaron
and Efrat Ungar were traveling home froma wedding in |Israel
with their nine nonth old son, plaintiff Yishai Ungar, when a
vehicle driven by defendant Raed Fakhri Abu Handiya (" Abu
Hanmdi ya”) approached the Ungars’ vehicle. Defendants Abdel
Rahman | smail Abdel Rahman Ghani mat (“Rahman Ghani mat”) and

Jamal Abdel Fatah Tzabich Al Hor (“Hor”), opened fire on the



Ungars’ car killing both Yaron and Efrat. Yishai Ungar was
not injured in the attack. Plaintiff Dvir Ungar, the Ungar’s
ol der son, was not in the car at the tine.

Abu Hamdi ya, Rahman Ghani mat, Hor and defendant | man
Mahnmud Hassan Fuad Kafishe (“Kafishe”) were convicted by
| sraeli courts for their menbership in Hamas and on charges
relating to the nmurders of Yaron Ungar and Efrat Ungar. A
warrant was issued for the arrest of defendant |brahim
Ghani mat on charges relating to the nurders of the Ungars, but
he remains at large and is believed to be residing within
territory controlled by defendant PA.

David Strachman (“Strachman”) was appoi nted adm ni strator
of the Estates of Yaron and Efrat Ungar by an Israeli court on
Oct ober 25, 1999. Strachman filed suit in this court on March
13, 2000 pursuant to 18 U. S.C. 8§ 2333 et seq. seeking damages
on behalf of plaintiffs under the ATA

In Ungar |, this Court determned that it had subject
matter jurisdiction in this case and al so personal
jurisdiction over the PA defendants. This Court also held
t hat venue and service of process were proper and denied the
PA defendants’ notion to dism ss for inconvenience of the
forum This Court dism ssed clainms involving the Estate of

Ef rat Ungar pursuant to 18 U. S.C. 8§ 2333, because Efrat Ungar



did not qualify as a national of the United States under the
statute. This Court also denied the PA defendants’ notion to
dismss with regard to the renmni ning counts under § 2333. As
for the state law clainms for death by wongful act,

negl i gence, intentional infliction of enotional distress, and
negligent infliction of enotional distress, this Court granted
def endants’ notion to dism ss and granted plaintiffs |eave to
amend, because plaintiffs failed to plead those causes of
action under Israeli law as required by Rhode Island s choice
of law rules in tort matters.

Plaintiffs subsequently filed an anended conpl ai nt on
August 23, 2001. Plaintiffs’ amended conpl aint states four
causes of action. Wth the exception of Count I, all clains
are brought on behalf of all plaintiffs as against al
def endants. Count | of the anended conplaint which is brought
only on behalf of plaintiffs The Estate of Yaron Ungar, Dvir
Ungar, Yishai Ungar, Meyer Ungar, Judith Ungar, An chai Ungar,
Daf na Ungar and M chael Cohen, all eges that defendants engaged
in acts of international terrorismas defined in 18 U. S.C. 88§
2331 and 2333 and that defendants’ behavior |ikew se
constitutes aiding and abetting acts of international
terrorism Pursuant to the Israeli Civil Wongs Ordinances,

Counts Il, Ill and IV of the conplaint allege negligence,



breach of statutory obligation, and assault, respectively.

The factual basis for each claimis essentially the sane.
Plaintiffs allege that the PA defendants repeatedly praised
def endant Hamas and its operatives who engaged in terrori st
activities and viol ence against Jewi sh civilians and |sraeli
targets. See Pls.” Am Conpl. § 43. Plaintiffs also allege
that the PA defendants “praised, advocated, encouraged,
solicited and incited” terrorist activities. 1d.

Furthermore, Plaintiffs allege that as a result of the acts of
international terrorism and the aiding and abetting of acts of
international terrorismcomrmtted by the individually naned
def endants, Yaron and Efrat Ungar were killed, thereby causing
t he decedents and naned plaintiffs severe physical, enotional
and financial injury. See id.  47.

Plaintiffs assert in the anmended conplaint (Count |) that
the actions of the defendants constitute acts of international
terrorismpursuant to 18 U S.C. 8 2331 because those actions:
(1) constitute a violation of the crimnal [aws of the United
States and would constitute crimnal violations if conmtted
within the jurisdiction of the United States, (2) appear to be
intended to intimdate or coerce a civilian population and to
i nfluence the policy of a government by intimdation or

coercion, and (3) occurred outside the United States. See id.



19 41-43.
In Count IIl, plaintiffs allege that pursuant to Israel

| aw codified in 8 35 of the Civil Wongs O di nance ( New

Version) - 1968, (“CWO') the defendants acted negligently.

Plaintiffs allege that the PA defendants were obligated not to
act as they did since a reasonabl e person under the sane
ci rcunmst ances woul d have foreseen that in the ordinary course
of events the plaintiffs would likely be injured by
def endants’ acts and om ssions. See id. § 60. Plaintiffs
all ege that the PA defendants and their agents, acting within
t he scope of their enploynent and agency, did not use the
skill or exercise the degree of caution which a reasonable
person woul d have used under simlar circunmstances. See id.
59.

Simlarly, plaintiffs allege in Counts Ill and IV that
def endants violated CWO 8§ 63 (breach of statutory obligation)
and CWO 8 23 (assault). Section 63 provides a cause of action
for failure to conply with an obligation inposed under any
enactment of the CWO. Plaintiffs, allege, for exanple, that
sone of the statutory obligations breached by defendants
include 8 300 (rurder), 8 3 (menbership in a terrorist

organi zation), and Article XV of the Interim Agreenent on the

West Bank and the Gaza Strip of Septenber 28, 1995 whi ch has




been enacted into | aw and i nposes a duty upon officials to
prevent acts of terrorismin the region.? See id. { 69(a)-
(b), (d). Section 23, on the other hand, provides a cause of
action for the intentional use of any kind of force against a
person’s body wi thout that person’s consent. Plaintiffs

all ege that Hamas and the individually nanmed Hamas defendants
attenmpted to use and intentionally used force against the
Ungars without their consent. 1d. Y 76-77. Plaintiffs
further contend that the PA defendants solicited and advi sed
t he Hamas defendants to commt the all eged assault and that

t he PA defendants aided and abetted the comm ssion of that
assault. 1d. T 79.

On November 28, 2001, the PA defendants filed a notion
pursuant to Fed. R Civ. P. 12(b)(6) to dism ss the anended
conpl ai nt agai nst them as non justiciable and for failure to
state a clai mupon which relief can be granted. 1In the
alternative, the PA defendants nmoved for certification of an
interlocutory appeal to the Court of Appeals pursuant to 28
U S C 8§ 1292(b) and a stay pending disposition of the notion
and/ or appeal. Plaintiffs objected to the PA defendants’

notion, and a hearing was scheduled on the matter.

Plaintiffs allege the violation of a multitude of other
statutory obligations. For a conplete list, see 69 of plaintiff’'s
armended conpl ai nt.



Thereafter, on June 7, 2002, this Court held a hearing on
t he PA defendants’ notion to dism ss. At the conclusion of
the hearing, the Court took the matter under advisenment. The
matter is now in order for decision.
1. Discussion

The PA defendants’ notion to dism ss the anended
conplaint is nade on several grounds. First, the PA
def endants assert that a |ack of existing manageabl e judici al
standards in conjunction with the difficulties that may exist
in obtaining information in the present case render these
claims non justiciable. Second, the PA defendants ask that
this Court reconsider its prior decision to deny the PA
def endants’ nmotion to dism ss on the grounds that the amended
conplaint fails to state a clai mupon which relief can be
granted. Finally, the PA defendants nove in the alternative
for certification of an interlocutory appeal and a stay
pendi ng di sposition of the application for certification
and/ or appeal. This Court will deal with each of the PA
def endants’ argunments in turn.

A Motion to Dism ss

In ruling on a notion to dismss, the Court exam nes the
conplaint as a whole and construes it in the |ight nost

favorable to plaintiff, taking all well-pleaded allegations as



true and giving plaintiff the benefit of all reasonable

inferences. See Figueroa v. Rivera, 147 F.3d 77, 80 (1st Cir.

1998). Federal Rule 8(a)(2) requires a plaintiff to set forth
in the conplaint a “short and plain statenment of the claim
showi ng that the pleader is entitled to relief.” Fed. R Civ.
P. 8(a)(2). Dismssal under Rule 12(b)(6) is appropriate only
if "it appears beyond doubt that the plaintiff can prove no
set of facts in support of his claimwhich would entitle him

to relief." Conley v. G bson, 355 U S. 41, 45-46 (1957).

Nevert hel ess, the facts alleged in the conplaint nust suffice
to establish all elenents of the asserted claim See

Barri ngton Cove Ltd. P' ship v. Rhode |Island Hous. & Mortgage

Fin. Corp., 246 F.3d 1, 5 (1st Cir. 2001). Mere conclusory

statenments are insufficient to survive a notion to dism ss.
See id. In accordance with this standard, this Court wll
first address the existence of judicially manageabl e standards
and the difficulty in obtaining informtion.

i. Foreign Affairs and the Political Question
Doctri ne

The Supreme Court in Baker v. Carr, 369 U. S. 186 (1962)

specifically discussed when a question relating to foreign
rel ati ons beconmes a non justiciable political question. In

Baker, the Suprene Court stated:
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Qur cases in this field seeminvariably to show a

di scrim nating analysis of the particular question posed,
in ternms of the history of its managenment by the
political branches, of its susceptibility to judicial
handling in the light of its nature and posture in the
specific case, and of the possible consequences of
judicial action.

ld. at 211-212. One of the factors in determ ning whether a
court should characterize a question as non justiciable
focuses on whether judicially discoverable and nanageabl e

standards exist for resolving it. United States v. Minoz-

Fl ores, 495 U. S. 385, 389 (1990) (citation omtted). A court
al so considers whether there is a “textually denonstrable
constitutional conmtment of the issue to a coordinate
political department...or the inpossibility of deciding [the
guestion] without an initial policy determ nation of a kind
clearly for nonjudicial discretion.” 1d.2® (quoting Baker, 369
U.S. at 217). The existence of a foreign affairs question,
however, does not automatically render the case non
justiciable. The Suprene Court has warned “it is error to

suppose that every case or controversy which touches foreign

3 her factors a court considers in determning the existence of
a non justiciable political question are: (1) the inpossibility of a
court’s undertaki ng i ndependent resol ution w thout expressing |ack of
the respect due coordinate branches of government;” or (2) "an
unusual need for unquestioni ng adherence to a political decision
already made;” or (3) “the potentiality of enbarrassment from
mul tifarious pronouncenents by various departments on one question.”
Munoz-Fl ores, 495 U S. at 389-390 (quoting Baker, 369 U S at 217).
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relations lies beyond judicial cognizance.” Baker, 369 U. S.
at 211. In fact, “significant political overtones,” do not
t hensel ves transforma controversy into a political question

case. Pl anned Parenthd. Fed'n of Am, Inc. v. Agency for

Int’| Dev., 838 F.2d 649, 656 (2™ Cir. 1988). A foreign

affairs issue with significant political overtones, therefore,
is not inherently non justiciable.

| ndeed, the Second Circuit said as nmuch in Klinghoffer v.

S.N.C. Achille Lauro ed Altri-Gestione Mtonave Achille Lauro

in Amm nistrazione Straordinaria, 937 F.2d 44 (2™ Cir. 1991).

The Second Circuit in Klinghoffer spoke directly to the issue

of non justiciability in the context of the PLO and
politically charged tort clains. See id. In that case,
plaintiffs brought suit seeking damages in connection with the
Oct ober 1985 seizure of the Italian cruise liner, Achille
Lauro, and the nmurder of Leon Klinghoffer, an elderly Jew sh-
Ameri can passenger who was thrown overboard in his wheel chair

by the hijackers. [d. at 46. The PLO clained that the

Kl i nghoffer case constituted a non justiciable political
guestion, because it “raises foreign policy questions and
political questions in a volatile context |acking satisfactory
criteria for judicial determnation.” 1d. at 49 (quotation

omtted). The Second Circuit disagreed by enphasi zing that

12



the doctrine is “one of ‘political questions,’” not one of
‘political cases.’” ld. (quoting Baker, 369 U.S. at 217).

That Circuit Court noted that sinply because issues “arise in
a politically charged context does not convert what is
essentially an ordinary tort suit into a non justiciable
political question.” 1d. Rather, the political question
doctrine precludes review when a controversy involves “policy
choi ces and val ue determ nations constitutionally commtted
for resolution” in a different political branch. Japan

VWhaling Ass’'n v. Anmerican Cetacean Soc'y, 478 U. S. 221, 230

(1986). The need to make policy choices and val ue

determ nations of that sort, however, are not before this
Court at the current tine. The plaintiffs in the case before
this Court brought a cause of action in tort under federal |aw

seeki ng damages. As the Second Circuit in Klinghoffer stated,

an ordinary tort suit in which the plaintiffs allege that the
def endants breached a duty of care owed to the plaintiffs or
their decedents is an issue which has been “constitutionally
commtted...[to] none other than our own-the Judiciary.” 937
F.2d at 49. Thus, it is evident that sinply because the
events which resulted in the filing of this case took place in
a politically volatile area in which the United States has a

strong foreign policy interest does not transformwhat is

13



ot herwi se an ordinary tort action into a non justiciable
political question.

Furthernore, despite the PA defendants’ assertion that
the present case lacks judicially discoverable and manageabl e
standards for resolving the plaintiff’s clains, the PA
def endants fail to identify precisely what standards are
| acking. The PA defendants assert that Linder v.

Portocarrero, 963 F.2d 332 (11th Cir. 1992) is direct authority

whi ch supports their position. However, this is sinmply not
true.

In Linder, the survivors of an Anerican citizen who was
tortured and killed in Nicaragua by anti-government mlitary
forces sued the individuals allegedly responsible as well as
t hree organi zati ons which controlled the Ni caraguan anti -
governnment mlitary forces. 1d. at 333. Wiile the facts in
Li nder may at first blush appear conparable to the facts
before this Court, there are stark differences between the two
cases. The Eleventh Circuit in Linder agreed with the
district court’s determ nation that the courts in that case
woul d be “required to discern between mlitary, quasi-
mlitary, industrial, econom c and other strategic targets,
and rule upon the legitinmacy of targeting such sites as

hydroel ectric plants on Nicaraguan soil in the course of a

14



civil war.” 1d. at 335. The Eleventh Circuit noted that a
court in such a case would also be required to eval uate the
nmerits of using violence in the course of a foreign civil war
and to inquire into the United States’ policy on the contras.
See id. Furthermore, the plaintiffs in Linder conceded that
it would be “difficult to find discoverable and manageabl e

st andards to adjudicate the nature and nmethods by which the
contras chose to wage war in Ni caragua.” 1d. at 336.

G ven that the case before this Court is a tort action
seeki ng damages under 8§ 2333 et seq., there is no indication
at this time that this Court will need to delve into the
nature and met hods by which any country or organi zation wages
war. | ndeed, Congress has specifically set forth the el enents
of plaintiffs’ cause of action in 8 2333 and has defined those

elements in § 2331.%4 It is those elenents which this Court

4Section 2333 states:
Any national of the United States injured in his or her
person, property, or business by reason of an act of
international terrorism or his or her estate, survivors,
or heirs, may sue therefor in any appropriate district
court of the United States and shall recover threefold the
damages he or she sustains and the cost of the suit,
including attorney’'s fees.
18 U S.C 8§ 2333(a).
“International terrorisnt is defined as any activity which
i nvol ves “violent acts or acts dangerous to human life that are a
violation of the crimnal laws of the United States or of any State,
or that would be a crimnal violation if committed within the
jurisdiction of the United States or of any States.” |d. §
2331(1) (A .
“National of the United States” adopts the sane meani ng that
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must consider in |ight of the PA defendants’ notion to
di sm ss.

Plaintiffs in the present matter essentially allege that
t he PA defendants provided Hamas and its operatives and agents
with safe haven and financial and material support within the
meani ng of 18 U.S.C. § 2339A (2000 & Supp. 2002).° The PA
def endants claimthat the allegations set forth in the anmended
conplaint allege that the PA defendants failed to provide

police protection in the State of Israel against the dangers

the termis given in section 101(a)(22) of the Inmmgration and
Nationality Act. |d. § 2331(2).

18 U.S.C. §8 2339A reads in relevant part:

(a) Whoever provides material support or resources or
conceal s or disguises the nature, |ocation, source, or
ownershi p of material support or resources, know ng or
intending that they are to be used in preparation for, or
in carrying out, a violation of section...2332, 2332a,
2332b, 2332c, 2332f...or in preparation for, or in
carrying out, the conceal ment or an escape fromthe
comm ssion of any such violation, or attenpts or conspires
to do such an act, shall be fined under this title,

i nprisoned not nore than 15 years, or both, and, if the
death of any person results, shall be inprisoned for any
termof years or for life. Aviolation of this section may
be prosecuted in any Federal judicial district in which

t he underlying of fense was committed, or in any other
Federal judicial district as provided by | aw

(b) Definition.--In this section, the term"materia
support or resources" nmeans currency or nonetary
instrunents or financial securities, financial services,
| odgi ng, training, expert advice or assistance,
saf ehouses, fal se docunmentation or identification
comuni cati ons equi pnent, facilities, weapons, |etha
subst ances, expl osives, personnel, transportation, and
ot her physical assets, except nedicine or religious
material s.
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presented by Hamas. The PA defendants al so argue that the PA
def endants were operating their police power in “good faith
and under extrenmely difficult circunstances for |aw

enf orcenent purposes.” Defs.’” Mdt. Dismss at 13. The PA

def endants further assert that difficulties in obtaining
information exist in the present case. [d. at 10.

Yet whet her or not the PA defendants provi ded adequate
police protection is a factual matter to be decided at a |ater
time. Furthernmore, the PA defendants have failed to inform
this Court as to why obtaining information in this tort action
will be particularly difficult. |In an apparent attenpt to
shed light on this assertion, the PA defendants attached to
their nmotion to disnmiss a copy of the Sharm el - Shei kh Fact -
Finding Committee report commonly referred to as the “Mtchel
Report.”% The report traces the historical bases for the
current difficulties perneating the Israeli-Pal estinian peace
process while simultaneously offering suggestions on how
confidence in the process can be restored by both sides in
order to help bring an end to the violence. The report,
however, does little to shed light on why peculiar

difficulties would arise in obtaining information in the

® The Conmmittee included two forner U S. Senators, George J.
Mtchell, Chairman and Warren B. Rudnan.
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present civil action. This Court, therefore, is unwilling to
specul ate as to whether or not discovery will present unusual
difficulties in this case.

Al that currently concerns this Court is whether
plaintiffs have alleged in their conplaint sufficient facts
which, if true, would entitle themto relief. Having alleged
one cause of action under 18 U.S.C. 8§ 2333 and three
acconpanying Israeli causes of action under the CWO, this
Court concludes that plaintiffs would be entitled to relief if
the allegations in the anmended conplaint are true.

ii. Failure to State a Clai mupon which Relief can
be Granted.

The Federal Claim

The PA defendants al so nove for reconsideration of the
denial of their prior nmotion to dism ss based on plaintiffs’
failure to state a clai mupon which relief can be granted. As
this Court held in Ungar I, all plaintiffs with the exception
of those who sought relief under 18 U . S.C. 8 2333 in
connection with the death of Efrat Ungar stated a clai mupon
which relief could be granted. 153 F. Supp. 2d at 97. I n
accordance with that opinion, the anended conplaint in Count I
does not include plaintiffs The Estate of Efrat Ungar, and

Rabbi Uri and Judith Dasberg. Count | in the anmended
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conpl aint al so does not include plaintiffs Dvir and Yishai
Ungar to the extent that they seek damages for |osses suffered
on account of the death of their nother, Efrat Ungar.
Furthernore, as this Court determned in its prior opinion,
the remaining plaintiffs do allege sufficient facts to invoke
8§ 2333. 1d. at 98. Consequently, the PA defendants’ notion
to dism ss Count | of the amended conplaint is denied.

The State Law C ai ns

The three remaining counts in the amended conpl aint are
state law clainms for negligence (Count 11), breach of
statutory obligation (Count 111), and assault (Count V).

This Court stated in Ungar | that it has subject matter
jurisdiction over state and federal clainms which “derive from
a common nucl eus of operative fact.” 1d. at 86 (quoting

United Mne Workers v. G bbs, 383 U S. 715, 725 (1966)). This

Court has already determ ned that it has original subject
matter jurisdiction over plaintiffs’ 8 2333 claim 1d. at 85.
Therefore, it |ikewi se has subject matter jurisdiction over

t hose state |l aw cl ains under the doctrine of suppl enental
jurisdiction which “are so related to clains in the
action...that they formpart of the same case or controversy.
28 U.S.C. 8§ 1367 (2000). The plaintiffs’ clains of

negl i gence, breach of statutory obligation and assault al
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stemfromthe alleged terrorist activities which plaintiffs
claimthe PA defendants incited in Palestinian territory,
thereby resulting in the nurders of Yaron and Efrat Ungar.
Consequently, this Court determnes that it can exercise

subj ect matter jurisdiction over plaintiffs' state |aw clains,
because the state and federal clains “derive froma common

nucl eus of operative fact.” Ungar |, 153 F. Supp. 2d at 86.
This Court in Ungar | determ ned that the state | aw
claims which plaintiffs alleged in their original conplaint
sounded in tort. 1d. at 98. This Court |ikew se concl udes
today that Counts 11, |1l and IV of the anended conplaint are
tort clainms. This Court has previously expl ained that Rhode
| sland | aw requires the application of Israeli law to the
state law clains alleged by plaintiffs. [1d. at 99. This Court
dism ssed plaintiffs’ state law clains alleged in the
conpl aint, because plaintiffs failed to allege causes of
action under Israeli law. This Court, however, granted
plaintiffs [ eave to amend, and therefore, it is the state |aw
claims in the amended conplaint to which this Court now turns.
I n accordance with Rhode Island |aw, plaintiffs have pled
their state |aw clainms under Israeli law in their amended
conplaint. See R 1. Gen. Laws 8 9-19-7 (1997). Plaintiffs’

claimfor negligence under Israeli |law is enbodied in Count
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1. Plaintiffs allege under the Israeli statutory provision
for negligence (CWO 8 35) that the PA defendants had a duty to
act as a reasonabl e person woul d under the circunmstances. See
Pls.” Am Conp 1Y 55-64. Plaintiffs claimthat the PA

def endants failed to act reasonably under those circumnmstances
and that the PA defendants’ unreasonable acts and om ssions
caused the deaths of Yaron and Efrat Ungar, thereby injuring
plaintiffs. See id.

Wth regard to Count |11, plaintiffs allege that the PA
def endants violated CWO 8 63 by conm tting breaches of
statutory obligations. Section 63 creates a civil wong
defined as “the failure to conply with an obligation inposed
under any enactment...intended for the benefit or protection
of another person, and if the breach caused that person danage
of the kind or nature of damage intended by the enactnent.”
Id. § 66. Plaintiffs claimthat the PA defendants breached
and failed to conply with numerous statutory obligations which
were intended to benefit and protect a person in plaintiffs’
position. See id. Y 68-70 (clainmng that the PA defendants
breached statutory obligations which included, for exanple,
aiding a terrorist organization, non-prevention of a felony,
provi sion of shelter or resources to a national security

of fender, and duty to act against terrorism confiscate arns,
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arrest and prosecute terrorists).

As for plaintiffs’ assault claim (Count 1V), plaintiffs
al l ege that the PA defendants are jointly and severally liable
for the assault which Hamas and the individually named
def endants all egedly comm tted against the Ungars. Plaintiffs
claimthat the PA defendants “aided, abetted, authorized,
ratified and participated” in the assault on the Ungars, and
that this assault caused the death of Yaron and Efrat Ungar.
Id. 97 79-81.

Upon exam nation of the amended conplaint, it is evident
that plaintiffs have alleged three statutory viol ations under
| sraeli |aw and have |ikew se alleged sufficient facts to
mai ntain a cause of action under each. Consequently, the PA
def endants’ nmotion to dism ss the state law clains for failure
to assert clains upon which relief can be granted is deni ed.

Sovereign I munity and the Pal estinian Authority

The PA defendants assert that the PA's claimto immunity
is stronger than it ever has been, because its status at the
United Nations is nore firmy established and closer to full
menbership than at any time in the past. See Defs.’ Mt.
Dismiss at 12. As this Court explained in Ungar I, in which
it rejected the PLOs claimthat it should be imune from

service of process, the fundanental problemw th the PA
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def endants’ argument is that neither the PLO nor the PAis a
Member of the United Nations. See 153 F. Supp. 2d at 91.

Rat her, the PLO maintains an Cbserver Mssion to the United
Nati ons and consequently represents the views of Palestine in
that capacity. See id. at 88. The fact that neither the PA
nor the PLOis a Menber of the United Nations bears enornous
significance. Sinply put, Menbers enjoy diplomatic immunity,
Per manent OCbservers do not.

The Second Circuit in Klinghoffer clearly stated this

point when it rejected the argunent that the United Nations
Headquarters Agreenment renders the PLO s Pernmanent Observer

i mmune from service of process. 937 F.2d at 48 (concl uding

t hat because the PLO is a Permanent Observer to the United
Nati ons, and not a Menber of the United Nations, it is not
entitled to claimdiplomatic inmunity). This witer noted in
Ungar | that the PA defendants nmerely reiterated to this Court

the sanme argunents that the PLO had propounded in Klinghoffer.

153 F. Supp. 2d at 91. Consequently, like the Second Circuit,
this Court held that the PA defendants were not entitled to
immunity. 1d.

Today, this Court once again reaches the sanme concl usi on.
The PA defendants’ assertion that the PAis closer to full

menbership than it has been in the past does not neke it a
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Member. Close is sinply not good enough.

It must be borne in mnd that although the PAis a
governnmental entity controlled by the PLO which is a
political organization, the PA has never attained sovereignty
anong nations. \While the debate may continue for sone tine to
cone, it may or may not be resolved in favor of the PA gaining
full statehood. The fact remains that the PAis not a Menber
of the United Nations and has never been fully recognized as a
sovereign state. Therefore, the PAis not a “foreign state”
within the neaning of 18 U. S.C. § 2337(2) (2000), and

consequently is not immune fromsuit under 18 U . S.C. 8§ 2333.7

B. Interlocutory Appeal

Lastly, the PA defendants nove, in the alternative, for
certification of an interlocutory appeal pursuant to 28 U. S. C
8§ 1292(b) and for a stay pending disposition of the notion
and/ or appeal. Federal appellate courts ordinarily adhere to
the final judgnment rule that permts review of a district
court decision only upon the conpletion of the litigation on

the nmerits when there remains nothing nore for the district

" “No action shall be maintai ned under section 2333 of this
title against...(2) a foreign state, an agency of a foreign state, or
an officer or enployee of a foreign state or an agency thereof acting
within his or her official capacity or under col or of |egal
authority.” 18 U S.C § 2337(2).
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court to do but execute the judgment. Coopers & Lybrand v.
Li vesay, 437 U. S. 463, 467 (1978). As this witer discussed

in Cummins v. EG & G Sealol, Inc., 697 F. Supp. 2d 64, 67

(D.R 1. 1988), the final judgment rule prevents the creation
of additional burdens on courts and litigants which could
result froma nmultitude of interlocutory appeals whose issues
m ght | ater beconme noot. Consequently, certification for
appellate review of an interlocutory order under 8 1292(b)
shoul d be granted only in very rare circunstances. |d. at 66.
| ndeed, federal |aw “abhors pieceneal appeals disputing
interlocutory district court orders.” |d. at 67. See also

Heddendorf v. Goldfine, 263 F.2d 887, 888 (1st Cir. 1959)

(stating that 8 1292(b) should be used “sparingly” and only in
“exceptional cases”). This sentinment is widely shared across

the circuits. See, e.qg., MIlbert v. Bison Labs., Inc., 260

F.2d 431, 433 (3'9 Cir. 1958); Vitols v. Citizen Banking Co.,

984 F.2d 168, 170 (6'M Cir. 1993); White v. Nix, 43 F.3d 374,

376 (8" Cir. 1994).

Section 1292(b), however, does provide a |limted narrow
exception to the final judgnment rule. While non final orders
are not appeal able as a matter of right, the district court
judge maintains the discretion to certify an issue for appeal

inlimted circunstances. Coopers, 437 U.S. at 474. Bef ore
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certifying the issue for appeal, the district court judge
shoul d be of the opinion that the interlocutory order (1)
“involves a controlling question of law as to which” (2)
“there is substantial ground for difference of opinion, and”
(3) “that an i mredi ate appeal fromthe order nay materially
advance the ultimate termnation of the litigation.” 28
U S C 8§ 1292(b) (2000). Not only does the decision whether
to grant an interlocutory appeal involve a substantial anmount
of discretion on the part of the district court judge, the
party noving for review under 8 1292(b) has the burden of
convincing the trial judge, and |later the appeals court, that
the notion for interlocutory review satisfies all three
factors. Cummins, 697 F. Supp. at 68.

The PA defendants assert that there are three controlling
i ssues of law that nerit certification. |In essence, the PA
def endants argue that (1) the present case does not belong in
the United State District Court for the District of Rhode
| sland, (2) the PLO and PA should be deened i nmune from suit
and (3) the actions of the PLO and PA do not constitute acts
of international terrorism

First, as has been previously discussed, this tort matter
is properly before this Court. Second, it is well-established

that the PLO and PA are not imune from suit. The PA
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def endants argue that since the status of the PLO was a factor
supporting certification of an interlocutory appeal in

Kl i nghoffer, this should serve as a basis for certification in

this case. See Defs.’” Mdit. Dismss at 12. Yet the very fact

that the PLO s status was a factor in Klinghoffer is precisely

why it is not a factor in the present case. Sinply put,
certification should be reserved for unsettled questions of
law, and the status of the PLO and PA is not unsettled. They
are sinply not foreign states for inmmunity purposes. The

Second Circuit made that determ nation in Klinghoffer, and

this Court conmes to the sane conclusion today. See 937 F.2d
at 47-49. Third, whether the PA defendants engaged in
terrorist activities as defined under 8 2333 et seq. is a
factual issue to be determined at a later date. All that
concerns this Court at the present tinme is whether plaintiffs
have pled sufficient facts to maintain a cause of action. As
has been previously discussed, this Court is of the opinion
that plaintiffs would be entitled to relief if the allegations
in the amended conpl aint are proven

Nevert hel ess, even if the noving party satisfies the
three prong test of 8 1292(b), the First Circuit has indicated
that it “would not normally allow an appeal from a denial of a

notion to dismss.” MGIlicuddy v. Clenents, 746 F.2d 76, 76
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n. 1 (1st Cir. 1984). In MGIllicuddy, the private accounting
partnership, Ernst & Whi nney, appealed from an order of the
United States District Court for the District of New Hanpshire
denying its motion to dismss for failure to state a claimin
a civil rights suit brought under 42 U S.C. § 1983. |1d. at

76-77. The First Circuit in McG1licuddy reversed the order

from bel ow, but noted that it had erred in hearing the appeal
in the first place. 1d. at 76 n. 1. The Court of Appeals
stated that not only should interlocutory certification rarely
be granted, certification should be used “only in exceptional
circunst ances, and where the proposed internedi ate appeal
presents one or more difficult and pivotal questions of |aw
not settled by controlling authority.” Id. (enphasis added).

| ndeed, as this Court noted in Cummins, the denial of a notion
to dismss is “not the proper subject for 8 1292(b) review.”
697 F. Supp. at 69. Since the case at bar should be regarded
as an ordinary tort suit properly placed in the hands of the
judiciary, the PA defendants have failed to convince this
Court that plaintiffs’ case presents difficult and pivotal
guestions of unsettled law. Consequently, this Court
concludes that the PA defendants have failed to carry their
burden of persuading the Court that this case is the type of

extraordinary matter that justifies 81292(b) certification.

28



I11. Conclusion

For the aforenentioned reasons, the PA defendants’ notion
to dism ss the amended conpl aint as non justiciable and
| acki ng in manageabl e judicial standards is denied; the notion
to dismss for failure to state a clai mupon which relief can
be granted is also denied; and the notion for certification of
an interlocutory appeal to the Court of Appeals and a stay
pendi ng di sposition of the application for certification
and/ or appeal is |likew se denied.

It is so ordered.

Ronal d R Lagueux
Senior District Judge
Novenmber _ , 2002
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